APPENDIX F
CURRENT WATER SUPPLY CONTRACT
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MODIFICATION TO
CONTRACT BETWEEN THE UNITED STATES OF AMERICA
AND
THE CITY OF HEMDERSON, NORTH CAROLINA
FOR

WITHDRAWAL OF WATER FROM JOHN H. KERR RESERVOIR
CONTRACT NO. DACWE54-74-C-0021

f+-This Modification to Contract No. DACW54-74-C-0021 is entered into this
'2,1 day of May 2004, by and between the United States of America
ihereinafter referred to as the “Government”}, represented by its Contracting
Officer, and the City of Henderson, Nerth Carolina (hereinafter referred to as the
“Usger") for the purposes herein described.

WITNESSETH THAT:

WHEREAS, Contract No, DACWS354-74-C-0021, which was effective as of
May 30, 1874, accorded the User the privilege of withdrawing water from the
Government’s John H. Kerr Reservoir Project at a rate not to exceed 20 MGD;
and

WHEREAS, that contract contemplated that it would continue in force and
effect until a new contract providing far water supply storage space was
exacuted, or for a period of 30 years from its effective date, whichaver occurrad
first; and

WHEREAS, this contract is due 1o expire by its tarms an May 30, 2004,
unless extended; and

WHEREAS, the Govermnment is currently doing & watgr storage
reallocation study in anticipation of executing a water supply storage space
contract with the User, which it expecis to be ready fer execution no later than
June 1, 2005; and

WHEREAS, the existing contract provides that it may be extended by
mutual agreement of the parties for additional periods not to exceed 5 years
each; and
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WHEREAS, the Government is authorized to extend the existing contract
for water supply pursuant to the Flood Control Act of 1944 and the Water Supply
Act of 1958; and

WHEREAS, the parties mutually desire to extend the existing contract to
allow the User to continue making water withdrawals under revised terms of the
existing contract pending execution of a new oneg;

NOW, THEREFORE, the parties mutually agree as follows:

1. The period of Contract No. DACWS4-74-C-0021 is hereby extended
untif June 1, 2005. All terms and conditions of this contract shall remain in full
force and effect during the term of this extension with the exception of the rate of
payment per million gallons specified in Article 5 - Consideration and Payment of
this contract. Specifically, the current rate of $6.06 per million gallans shall be
raplaced with the revised rate of $9.80 per million gallons. The basis for this is
described in the document identified as “Exhibit B {updated May 2004)”, which is
attached hereto and made a part of this Maodification;

2. During the period of this extension, the parties hereto will work with all
due diligence to negotiate a new contract on or before June 1, 2005.

IN WITNESS WHEREQF, the parties hereto have executed this cantract
modification as of the day and year first abowve written.

THE UNITED STATES OF AMERICA CITY OF HENDERSONM,

NORTH CAROLINA
By:@% &Zb/-

/Charles R. Alexander, Jr. Donzld C. Saifert, Jr.
- Colonel, Corps of Engingers WMayer, City of Henderson
District Enginesr

Contracting Officer Aﬁisgﬂfk s %’Z{'@/—

By:

City Clerk
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Contract No. DACWS54-74-0-0021

CONTRACT BETWEEN THE UNITED STATES OF AMFRICA
AND
THE CITY OF HENDERSON, NORTH CAROLINA
FOR
WITHDRAWAL OF WATER FROM JOHN H. FERR RESERVOIR
. THIS CONTRACT, entered into this 12th day of February 19 74
by and between the UNITED STATES OF AMERICA (hereinafter called the

"Government') represented by the Contracting Officer executing this
contract, and the City of Henderson (hereinafter called the "User");

»

WITNESSETH THAT:

WHEREAS, pursuant to Public Law 534, 78th Congress, 2nd Session,
approved 22 December 1944, the Government has constructed and is
operating John H. Kerr Dam and Reservoir (hereinafter called the
"Project'"); and,

WHEREAS, the provisions of Title 31, United States Code, Section
483a, express the intent of Congress that any service, privilege,
benefit, license, or permit performed or provided by any Federal agency
shall be self-sustaining, and that the Government is authorized to
prescribe and receive such fee, charge or price therefor as may be
fair and equitable, taking into consideration direct and indirect costs
to the Covernment, value to the recipient, public policy or interest
served and other pertinent facts; and,

WHEREAS, the Government is making a study of the Project as a basis
for reallocating power storage to water supply storage and a reallocation
of costs by the separable costs-remaining benefits method; and,

WHEREAS, the User desires to contract with the Government for the
privilege of withdrawing water from the Project: and,

WHEREAS, the Government, through the Secretary of the Army, will
approve the grant of an easement to the User, and right of entry will
be issued to User, to construct, operate and maintain water convey-
ance facilities, across and upon Government-owned land of the Project;
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NOW, THEREFORE, the parties do mutually agree as follows:

ARTICLE 1 - Water Supply and Withdrawals.

(a) The User shall have the privilege of withdrawing water from
the Project at a rate not to exceed 20 MGD until such time as the
Government's study is complete and a contract executed for water supply
storage space.

(b) The User shall have the right to construct, operate and main-
tain installations and facilities, or to contract with third parties
for the purpose of withdrawing water from the Project, subject to the
approval of the Contracting Officer as to design and location of such
installation and facilities. All costs associated with such installa-
tions and facilities or any modifications thereof or any future
construction in comnection therewith shall be without expense to the
Government.

(c) The Government reserves the right to take such measures as
may be necessary in the operation of the Project to preserve life or
property, to preserve the safety of the Project, or to satisfy Project
purposes.

(d) The User recognizes that this contract provides only for with-
drawals of water from the Project and that any water withdrawn will be
raw water. The Govarnment makes no representation with respect to the
quality or availability of water and assumes no responsibility therefor,
or for treatment of the water withdrawn. The water level of the Project
will be maintained at elevations which the Government deems will best
serve the authorized functions of the Project, and this contract shall
not be construed as giving User any rights to have the water level
malntained at any elevation. The User further recognizes that it is
acquiring no right to the use of storage space in the Project.

ARTICLE 2 - Metering. For the purpose of maintaining an accurate record
of the water withdrawn from the Projecrt, the User agrees to furnish and
install, or cause to he installed, meters or measuring devices satis-
factory to the Contracting Officer, without cost to the Government. The
User agrees to furnish to the Contracting Officer as required records

of the quantity of water withdrawn.

ARTICLE 3 - Federal and State Laws.

(a) User shall obtain any permits required pursuant to the Refuse
Act of 1899 in connection with any facilities constructed, as well as
any other permits or approvals required by Federal, State, or local
governments in connection with User actilvities hereunder.
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(b) The User shall utilize the water withdrawn from the Project
in a manner consistent with Federal, State, and local laws,

(¢) The User furnishes, as part of the contract, an assurance
(Exhibit A) that the User will comply with Title VI of the Civil Rights
Act of 1964 (78 Stat. 252; 42 USC 2000d, et seq) and Department of
Defense Directive 5500.11 issued pursuant thereto and published in
Part 300 of Title 32, Code of Federal Regulations.

ARTICLE 4 - Regulation of the Use of Water. The regulation of the use
of the water withdrawn shall be the sole responsibility of the User and
under the sole authority of the User in accord with Federal, State, and
local laws and shall not be considered a part of this contract. The
Government shall not be responsible for the use of water withdrawn by
the User, nor will it become a party to any controversies involving the
water withdrawn, except as such controversies may affect the operations
of the Project.

ARTICLE 5 - Consideration and Payment. In consideration for the privilege
of exercising the User's right to wicthdraw water from the Project, as
provided in Article 1, the User shall pay to the Government at a rate

of $5.36 per million gallons as derived in Exhibit B attached and

made a part of this contract. Payments shall be made on a quarterly
basis, commencing at the time of the initial use and with quarters ending
on 31 March, 30 June, 30 September, and 31 December. Payments shall be
forwarded to the Contracting Officer within fifteen (15) days of the
close of the applicable quarter. If the User shall fail to make any
payment under this contract within thirty (30) days of the date due,
interest thereon shall accrue at the rate of six percent per annum,
compounded annually from the date due until paid. This provision shall
not be construed as waiving any other rights the Government may have in
the event of default by the User, including but not limited to the right
to terminate this contract for default,

ARTICLE 6 - Period of Contract. This contract shall become effective as
of the date of the approval by the Secretary or the Army or his duly
authorized representative, and it shall continue in full force and effect
under the conditions set forth herein until such time as the Government's
restudy of the Project 1s complete and a new contract ‘executed providing
for water storage space, or for a period of thirty (30) years from the
said date of approval, whichever occurs first. Upon expiration, this
contract may be extended by mutual agreement for additional periods of
not to exceed five (5) years each.

ARTICLE 7 - Recalculation of Reimbursement and Extension of Contract.

It is understood that the relative value of services from the Project may
change from time to time, and the Government at its option may redetermine
the amount of payment required under this contract from time to time, but




ar intervals of not less than five (5) years. The Contracting Officer
shall advise the User in writing of any such redeterminaticn of the
amount of payment and the basis for such redetermination. If the User
finds the new basis for the charges unacceptable, then within twenty—-five (25)
days from the date of receipt of the letter, User may appeal the decision
of the Contracting Officer through the Contracting Officer to the

Chief of Engineers, whose decision on the matter shall be binding without
the right of further appeal. The User may at this time terminate this
contract. If User neither accepts the Contracting Officer's letter nor
appeals the basis, within the twenty-five (25) day period, this contract
shall expire at the conclusion of such period.

ARTICLE 8 - Termination of Contract.

(a) FEither party may terminate this contract and the privilege of
withdrawing water upon three (3) years' written notice. In the event of
termination under this paragraph, the Government will mske pro rata
refund for any balance of the contraet term for which payment has been
made and the User will pay all charges which have accrued through the
date of the termination.

(b) The Government may terminate this contract and the privilege of
withdrawing water upon five (5) days' written notice, if the User shall
default in performance of any obligation of this contract. Upon such a
termination, User shall continue to be liable to the Governmment for any
monies owed and for any costs incurred by the Government as a result of
the default.

(c) 1In the event of any termination pursuant to this Articl , or
Article 7, User shall, upon request of the Contracting Officer, promptly
remove, at User's own expense, any facilitizs constructed on Project land
for water withdrawal.

ARTICLE 9 - Rights-of-Way. Occupaney and use of Project lands shall be
in accordance with any permits, rights—of-way, or easements granted to
the User by the Government.

ARTICLE 10 - Release of Claims. The User shall hold and save the
Government, including its officers, agents, and employees, harmless from
1liability of any nature or kind for or on account of any claim for
damages which may be filed or asserted as a result of the withdrawal of
water from the Project by the User, or as a result of the construction,
operation, or maintenance of any facilities or appurtenances owned and
operated by the (ser.

ARTICLE 11 - Transfer or Assignment. The User shall not transfer or
agsign this contract nor any rights acquired thereunder, nor suballot
said water or any part thereof, nor grant any interest, privilege or
license whatsoever in connection with this contract, without the approval
of the Chief of Engineers or his duly authorized representative provided




that this restriction shall not be construed to apply to any water which
may be withdrawn by the User from the Project under the terms of this
contract and furnished to any third party or parties or to the rates
charged therefor.

ARTICLE 12 - Officials Not to Benefit. No member of or delegate to
Congress, or Resident Commissioner, shall be admitted to any share or
part of this contract, or to any benefit that may arise therefrom; but
thig provision shall not be construed to extend to this contract if
made with a corporation for its general benefit.

ARTICLE 13 - Covenant Against Contingent Fees. The User warrants that

no person or selling agency has been employed or retained to solicit or
secure this contract upon an agreement or understanding for a commission,
percentage, brokerage, or contingent fee, excepting bona fide employees
or bona fide established commercial or selling agencies maintained by
the User for the purpose of securing business. For breach or wviolatiom
of this warranty, the Government shall have the right to annul this
contract without liability, or in its discretion, to add to the contract
price or consideration the full amount of such commission, percentage,
brokerage, or contingent fee.

ARTICLE 14 - Definitions.

(a) The term '""Contracting Officer'" as used herein means the person
executing this contract on behalf of the Government and includes a
duly-appointed successor or authorized representative.

(b) As used in Article 7, the term "Chief of Engineers'" means the
Chief of Engineers, the Deputy Chief of Engineers, or the Director of
Civil wWorks.

IN WITNESS WHEREOF, the parties hereto have executed this contract
as of the day and year first above written.

THE UNITED STATES OF AMERICA

G NP

For: 7
¥ Secretary of the Army ALBERT £. COSTAN
Colonel, Corps of Engineers
District Engineer -~
DATE : S50 7/"’“{7 /g7ﬁf Contracting Officer 7%0‘5
T ==

CITY OF HENDERSON, NORTH CAROLINA

By: QI—éo«m V. for

Mayor, ity of Henderson




EXHIBIT A

ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT OF DEFENSE
DIRECTIVE UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

City of Henderson, North Carclina (hereinafter called "Applicant-
Recipient") HEREBY AGREES THAT it will comply with Title VI of the Civil
Rights Act of 1964 (P.L. 88-352) and all requirements imposed by or
pursuant to the Directive of the Department of Defense (32 CFR Part 300,
Issued as Department of Defense Directive 5500.11, December 28, 1965)
issued pursuant to that title, to the end that, in accordance with Title VI
of that Act and the Directive, no person in the United States shall, on

the ground of race, color, or national origin be excluded from participation
in, be denied the benefits of, or ba otherwise subjected to discrimination
under any program or activity for which the Applicant-Recipient receives
Federal financial assistance from the Department of the Army and HEREBY
GIVES ASSURANCE THAT it will immediately take any measures necessary to
effectuate this agreement.

I1f any real property or structure thereon is provided or improved with

the aid of Federal financial assistance extended to the Applicant-

Recipient by this Department of the Army, assurance shall obligate the
Applicant-Recipient, or in the case of any transfer of such property, any
transferee, for the period during which the real property or structure

is used for a purpose for which the Federal financial assistance is extended
or for another purpose involving the provisions of similar services or
benefits. If any personal property is so provided, this assurance shall
obligate the Applicant-Recipient for the period during which it retains
ownership or possession of the property. In all other cases, this assurance
shall obligate the Applicant-Recipient for the period during which the
Federal financial assistance 1s extended to it by the Department of the Army.

THIS ASSURANCE is given in consideration of and for the purpose of obtaining
any and all Federal grants, loans, contracts, property, discounts or

other Federal financial assistance extended after the date hereof to the
Applicant-Recipient by the Department, including installment payments after
such date on account of arrangements for Federal financial aseistance
which were approved before such date. The Applicant-Recipient recognizes
and agrees that such Federal financial assistance will be extended in
reliance on the representations and agreements made in this assurance, and
that the United States shall have the right to seek judicial enforcement
of this assurance. This assurance is binding on the Applicant-Recipient,
its successors, transferees, and assignees, and the person or persons

whose signatures appear below are authorized to sign this assurance on
behalf of the Applicant-Recipient.

Dated February 12, 1974 City of Henderson, North Carolina
f 5
By i&“-’fé l' ' / 47.(
Henderson, North Carolina 27536 Mayor, /City of Hedderson



EXHIBIT B
BASIS FOR PAYMENT ESTABLISHED
IN ARTICLE 5 OF CONTRACT

Water Supply Withdrawal Computations for 1 Million Gallons (1MG)

1. Power Energy Loss Attributed to 1 MG Withdrawal

Annual Firm Energy Loss = Net Water Yield for Water Supply
Allocated Ann. Firm Energy Net Water Yield for Power

Annual Firm Energy Loss = 141,980,000 KWH x 30.94 CFS _ 4
3859 CFS ,537,000 KWH

Energy Loss for 1 MG Withdrawal = 1,537,000 KWH
20 MGD x 365 Days

= 210.5 KWH

2. Power Capacity Loss Attributed to 1 MG Withdrawal

Capacity Loes - Annual Firm Energy Loss
Capability at Max. Drawdown Allocated Annual Firm Energy

Capacity Loss = 225,000 KW x 1,537,000 KWH _ 2. 436 KW
141,980,000 KWH ’

Capacity Loss for 1 MG Withdrawal = 2,436 KW = 0.33 KW
20 MDG x 365 Days

3. Payment to Reimburse Project Power Loss per Million CGallons Withdrawal

Capacity: 0.334 KW @ $13.20 = 34.41
Energy: 210.5 KWH @ $.0045 = 9.95
Total per million gallons = $5.36
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